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ABSTRACT 



This report by the U.S. Commission on Civil Rights assembles 
information about religious discrimination in the nation's public schools. 

The commission concentrated its review on: (1) assessing school districts’ 

compliance with the Equal Access Act, and the Supreme Court decisions 
governing equal access to school facilities by religious groups; (2) 
determining whether schools are maintaining the delicate balance between the 
legally mandated separation of church and state while complying with equal 
access laws; (3) determining whether all religious groups are being accorded 
protection under existing law; and (4) identifying specific religious 
practices and beliefs that may be subject to discrimination or denial of 
equal protection. The transcripts that follow the summary embody an ample 
supply of facts, concerns, and recommendations about an important area of 
civil-rights law presented by knowledgeable witnesses. Appendices contain a 
letter by the Secretary of Education and the text of a radio address by 
President Clinton. (DFR) 
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U.S. Commission on Civil Rights 

The U.S. Commission on Civil Rights is an independent, bipartisan agency first established 
by Congress in 1957 and reestablished in 1983. It is directed to: 

• Investigate complaints alleging that citizens are being deprived of their right to vote by 
reason of their race, color, religion, sex, age, disability, or national origin, or by reason 
of fraudulent practices; 

• Study and collect information relating to discrimination or a denial of equal protection 
of the laws under the Constitution because of race, color, religion, sex, age, disability, 
or national origin, or in the administration of justice; 

• Appraise Federal laws and policies with respect to discrimination or denial of equal 
protection of the laws because of race, color, religion, sex, age, disability, or national 
origin, or in the administration of justice; 

• Serve as a national clearinghouse for information in respect to discrimination or denial 
of equal protection of the laws because of race, color, religion, sex, age, disability, or 
national origin; 

• Submit reports, findings, and recommendations to the President and Congress; 

• Issue public service announcements to discourage discrimination or denial of equal 
protection of the laws. 



Members of the Commission 

Mary Frances Berry, Chairperson 
Cruz Reynoso, Vice Chairperson 
Carl A. Anderson 
Christopher F. Edley, Jr. 

Yvonne Y. Lee 
Elsie M. Meeks 
Russell D. Redenbaugh 

Ruby G. Moy, Staff Director 



This report is available on diskette in ASCII and WordPerfect 5.1 for persons with visual 
impairments. Please call (202) 376-8110. 




ERIC 



Proceedings Before 
The United States 
Commission on Civil Rights 



Schools and Religion 



Executive Summary and Transcripts of Proceedings 
Held in Washington, DC, New York City, and Seattle, WA 
Spring / Summer 1998 



December 1999 



Acknowledgments 

The hearings and briefing were organized and the Executive Summary was written under 
the general supervision of Deputy General Counsel Edward A. Hailes, Jr. Prehearing re- 
search, investigation, and planning were conducted by project team leader Emma Gonzalez- 
Joy and members of the Office of General Counsel staff. Editorial policy review was provided 
by Melvin L. Jenkins, Mireille Zieseniss, and Vanessa C. Williamson. The report was pre- 
pared for publication by Dawn Sweet under the supervision of Carol-Lee Hurley. 



Contents 



Executive Summary 1 

The Schools and Religion Project 1 

Growing Consensus 1 

Equal Access Act 1 

Guidelines on Region in the Public Schools 1 

Efforts by State and Local Governments 3 

New York 3 

Washington State 4 

Efforts by Community Groups 5 

Individual Religious Freedom Rights of Public School Students 5 

First Amendment 5 

Student Religious Expressive Rights and Third Parties 7 

Distribution of Literature 7 

Classroom Activities 8 

Concerts 8 

Holiday Displays 9 

Graduation Ceremonies 10 

Federal Enforcement of Individual Student Religious Freedom Rights 10 

Religious Expression of Teachers 11 

Equal Access 13 

Equal Access Act 14 

Enforcement 15 

Proposed Changes 16 

Younger Children 16 

Requirement that Religious Club Officers Profess the Same Beliefs 16 

Protection of Atheists 17 

Curriculum 17 

Neutrality 19 

Fostering Religious and Cultural Diversity 20 

Evolution/Creationism 21 

Specific Courses about Religion 21 

Opting Out of Class 22 

Preparing Teachers 23 

Conclusion 24 

National Overview Hearing, Washington, D.C 25 

Opening Statement, Mary Frances Berry, Chairperson 25 

Statement of Rules, Cruz Reynoso, Vice Chairperson 26 

Welcoming Statement of Steven Simms, Chairperson, District of Columbia 

Advisory Committee to the Commission 27 

Panel 1: Overview — Schools and Religion ...29 

Michelle L. Doyle, Secretary’s Liaison to the Religious Community, 

Department of Education 29 

Charles C. Haynes, Senior Scholar, the Freedom Forum First Amendment Center 31 




v 



6 



Barry W. Lynn, Executive Director, Americans United for Separation 

of Church and State 32 

Steven McFarland, Director, Center for Law and Religious Freedom, 

Christian Legal Society 33 

Panel 2: Curriculum : 47 

Warren A. Nord, Director of the Program in the Humanities and Human Values, 

University of North Carolina at Chapel Hill 48 

Oliver Thomas, Special Counsel, National Council of Churches of Christ in the U.S.A 49 

Elliot M. Mincberg, General Counsel and Legal Director, People for the American Way 51 

Panel 3: Individual Students’ and Teachers’ Religious Freedom 61 

Marc D. Stern, Legal Director, American Jewish Congress 61 

Mohamed A. Nimer, Research Director, Council on American-Islamic Relations 63 

Ronald D. Rissler, Legal Coordinator, the Rutherford Institute 64 

Meyer Eisenberg, National Vice Chair, Anti-Defamation League 74 

William A. Donohue, President, Catholic League for Religious and Civil Rights....: 76 

Panel 4: Equal Access 85 

Mark N. Troobnick, Special Litigation Counsel, the American Center for Law and Justice 85 

Julie K. Underwood, General Counsel Designate, National School Boards Association 86 

Terri A. Schroeder, Legislative Analyst, American Civil Liberties Union 87 

Open Session 101 

Ed Doerr 102 

New York Hearing 104 

Opening Statement, Mary Frances Berry, Chairperson 104 

Statement of Rules, Cruz Reynoso, Vice Chairperson 106 

Welcoming Statement of Lita Taracido, Chairperson, New York State 

Advisory Committee to the Commission 107 

Panel 1: Overview — Schools and Religion in New York 107 

Joseph P. Infranco, Attorney, Migliore & Infranco 108 

Vincent P. McCarthy, Senior Regional Counsel, American Center for Law and Justice 109 

Pamela Betheil, President, New York State School Boards Association 110 

Panel 2: Overview — Schools and Religion 125 

Jeffery Ballabon, Member, Board of Directors, Toward Tradition 125 

Susan Douglass, Principal Researcher-Writer, Council on Islamic Education 126 

Kevin Hasson, President, the Becket Fund 128 

Panel 3: Religious Expression and Equal Access 139 

Christian Smith, Elementary School Student, Woodbury Heights, New York 139 

Lindsey Smith, Elementary School Student, Woodbury Heights, New York 140 

Rebekah Gordon, Elementary School Student, Brooklyn, New York 140 

Anna Crespo, High School Student, Freeport, New York 140 

Reverend Steven Fournier, the Good News Club 147 

Reverend Robert Hall, Bronx Household of Faith 148 

Reverend David Silva, Centro Biblico 149 

Panel 4: Public Officials 157 

Evelyn B. Holman, Superintendent, Bay Shore School District 158 

Margaret Harrington, Chief Executive for School and Support Services, 

New York City Board of Education 158 




vi 



7 



Stuart Ishimaru, Counsel to the Assistant Attorney General, 

Civil Rights Division, Department of Justice 168 

Seattle Briefing 172 

Opening Statement, Mary Frances Berry, Chairperson 172 

Welcoming Statement of Bill Wassmuth, Chairperson, Washington State 

Advisory Committee to the Commission 173 

Welcoming Statement of Washington State Representative Kip Tokuda 174 

Panel 1: Overview 174 

Part I: Schools and Religion in the Pacific Northwest 174 

Richard Wilson, Counsel, Office of the Superintendent of Public Instruction 175 

Julya Hampton, Legal Program Director, American Civil Liberties Union of Washington 176 

Theo Vander Wei, Attorney, Vander Wei & Jacobson 177 

Part II: Equal Access, Individual Students 9 and Teachers 9 Rights 190 

Douglas K. Vande Griend, Director, Western Center for Law and Religious Freedom 190 

Ellen Johnson, President, American Atheists 191 

Forrest Turpen, Executive Director, Christian Educators Association International 193 

Panel 2: Curriculum 203 

Part I: Curriculum Overview 203 

Gilbert T. Sewall, Director, American Textbook Council 203 

John Eidsmoe, Legal Counsel, National Council on Bible Curriculum 

in the Public Schools 204 

Part II: Curriculum Controversies in Biology 216 

Stephen C. Meyer, Director, Center for Renewal of Science and Culture, 

Discovery Institute 216 

Eugenie C. Scott, Executive Director, National Center for Science Education 218 

Richard Sybrandy, Attorney, Law Offices of Richard C. Kimberly 220 

Panel 3: Partnerships between Schools and Communities on 

Religious Freedom Issues 233 

Jerry Don Warren, Health Education Specialist, Comprehensive Health 

Education Foundation 233 

Wayne L. Jacobsen, President, BridgeBuilders 234 

D. Keith Naylor, Chair, Department of Religious Studies, Occidental College 236 

Christopher Meidl, Executive Director, International Fellowship of Christians 

and Jews; and Vice President, Center for Jewish and Christian Values 237 

Statements 

Chairperson Mary Frances Berry, Vice Chairperson Cruz Reynoso, and Commissioners 

Christopher F. Edley Jr., Yvonne Y. Lee, and Elsie M. Meeks 249 

Commissioners Carl A. Anderson and Russell G. Redenbaugh 251 

Chairperson Mary Frances Berry, Vice Chairperson Cruz Reynoso, and Commissioners 

Christopher F. Edley Jr., Yvonne Y. Lee, and Elsie M. Meeks 255 

Former Commissioner Robert P. George 257 

Appendices 

A Religious Expression in the Public Schools: A Statement of Principles, 

U.S. Department of Education 261 

B Radio Address by the President to the Nation, December 16, 1999 272 

C National Education Association Response to Testimony 274 



Executive Summary 



The Schools and Religion Project 

The following executive summary and tran- 
scripts have been produced as the result of an 
effort by the U.S. Commission on Civil Rights to 
study and collect information about religious 
discrimination in the Nations public schools. 
The Commission was concerned with those acts 
that deprive individuals of certain rights because 
of their religious beliefs or practices. 

Within the broad area of nondiscrimination 
in the context of religious expression in public 
schools, the Commission concentrated its review 
on (1) assessing school districts’ compliance with 
the Equal Access Act, 20 U.S.C. § 4071 (1995), 
and Supreme Court decisions governing equal 
access to school facilities by religious groups; (2) 
determining whether schools are maintaining 
the delicate balance between the legally man- 
dated separation of church and state while com- 
plying with equal access laws; (3) determining 
whether all religious groups are being accorded 
protection under existing law; and (4) identifying 
specific religious practices and beliefs that may 
be subject to discrimination or denial of equal 
protection. 

These issues were addressed by the Commis- 
sion in three different proceedings: a May 1998 
hearing in Washington, D.C.; a June 1998 hear- 
ing in New York City; and an August 1998 
briefing in Seattle, Washington. While the first 
proceeding in Washington, D.C., addressed the 
issues from a national perspective, the second 
and third proceedings examined the issues at a 
local level. 

The witnesses who testified before the Com- 
mission were selected due to their knowledge of 
and/or experience with the issues addressed. The 
Commissioners heard from public officials, civil 
rights and religious advocates, academics, and 
other concerned individuals. 

Growing Consensus 

Most of the witnesses agreed that the Equal 
Access Act 1 and the Statement of Principles of 



1 20 U.S.C. §§ 4071-1074 (1995 & Supp. 1999). 



Religious Expression in Public Schools , 2 issued 
by the Department of Education in 1995, have 
fostered a significant decrease in the number of 
claims of religious discrimination in public 
schools. 3 Efforts by State and local governments 
and private community groups have assisted as 
well. 

Equal Access Act 

The Equal Access Act applies when public 
secondary schools allow extracurricular student 
clubs to meet on school premises during nonin- 
structional time. 4 When allocating use of school 
facilities, school officials may not discriminate 
against student clubs on religious grounds. 5 Ol- 
iver Thomas, special counsel to the National 
Council of Churches, testified that the Equal 
Access Act is “being implemented and adhered to 
in a manner that surpasses any period in our 
nations history.” 6 According to W. Theodore 
Vander Wei, a pro bono attorney for the Ruther- 
ford Institute, the act has caused a decline in the 
number of claims of religious discrimination in 
public schools. 7 He attributes this trend to the 
recent understanding of the strength of the 
Equal Access Act. 8 

Guidelines on Religion in the Public Schools 

In April of 1995, numerous organizations, 
representing a wide variety of religious affilia- 
tions, jointly drafted a pamphlet entitled Relig - 
ion in the Public Schools : A Joint Statement on 



2 U.S. Department of Education, Statement of Principles of 
Religious Expression in Public Schools (1995) (hereafter cited 
as Statement of Principles). 

3 For a discussion of the decrease in the number of claims of 
religious discrimination, see the section entitled “Guidelines 
on Religion in Public Schools.” 

* 4 20 U.S.C. §§ 4071-1074 (1995 & Supp. 1999). 

5 Id. 

6 Oliver Thomas, testimony, Hearing Before the U.S. Commis- 
sion on Civil Rights , Washington , DC, May 20, 1998, tran- 
script, p. 50 (hereafter cited as National Perspectives Hearing). 

7 W. Theodore Vander Wei, testimony, Briefing Before the U.S. 
Commission on Civil Rights , Seattle, WA, Aug. 21, 1998, tran- 
script, p. 183 (hereafter cited as Seattle Briefing). 

8 Ibid. 
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